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Abstract: This paper investigates the influence of international investment
treaties on domestic environmental and social regulation through the lens of
“regulatory chill.” Drawing upon a synthesis of theoretical frameworks,
empirical studies, and high-profile arbitration cases, the study examines how
(ISDS) embedded in
international investment agreements deter or dilute regulatory initiatives by

investor-state dispute settlement mechanisms
states. The research identifies both anticipatory and reactive forms of chill,
where governments either preemptively abandon or subsequently alter
public interest laws to avoid litigation or reduce exposure to legal liability.
Through an integrated analysis of global ISDS claim trends, environmental
legislative patterns, and pivotal investor-state disputes —including Vattenfall
v. Germany, Lone Pine v. Canada, and Philip Morris v. Uruguay —the paper
illustrates how regulatory chill is neither anecdotal nor isolated, but a
structurally embedded consequence of the international investment regime.
The study concludes that the regulatory autonomy of states, particularly in
the Global South, is increasingly compromised by legal mechanisms
originally designed to promote investment. It calls for systemic reform,
including the rebalancing of treaty provisions to safeguard the public policy
space necessary for sustainable development and social equity.
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their core, IITs aim to encourage and protect foreign
direct investment (FDI) by establishing binding rules

International investment treaties (IITs) have emerged
as foundational instruments of the global economic
order. Since the mid-20th century, and particularly in
the wake of post-Cold War liberalization, these treaties
have proliferated to encompass more than 3,000

bilateral and multilateral agreements worldwide. At

that constrain host states from treating foreign
investors unfairly. Common provisions include

guarantees against expropriation, most-favored-
nation (MFN) treatment, and fair and equitable
treatment (FET). One of the most powerful and

controversial tools embedded within these treaties is
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the Investor-State Dispute Settlement (ISDS)
mechanism, which allows private investors to initiate
legal action directly against states in international

arbitral tribunals.

Proponents argue that IITs provide certainty and
reduce political risk in developing economies,
facilitating capital inflows that can support
infrastructure, technology transfer, and economic
growth. In theory, the protection of investors
promotes not only capital mobility but also
encourages states to develop transparent and stable
regulatory environments. Yet the reality of how these
treaties operate in practice has become the subject of
escalating academic, legal, and political scrutiny. The
focus has shifted from the promises of economic
benefit to the constraints IITs impose on states’
capacity to regulate in the public interest, particularly
in domains where regulatory action could adversely
affect investor profits. Central to this critique is the

concept of regulatory chill.

Regulatory chill refers to a phenomenon in which
governments refrain from enacting, modifying, or
enforcing legitimate public interest regulation due to
the threat or fear of legal action under international
investment agreements. The chilling effect does not
depend on actual legal outcomes or the frequency of
awards in favor of investors. It is rooted in the
anticipatory rationality of governments that
internalize the potential risks, costs, and uncertainties
of arbitration. A chilling effect can manifest both
procedurally and substantively. On the procedural
level, regulatory proposals may be stalled during the
drafting stage due to legal consultations or internal
memos

citing treaty obligations. Substantively,

policies may be watered down, shelved, or
strategically delayed —particularly when they relate
to high-risk sectors such as extractives, energy,

tobacco, water, or agriculture.

Unlike traditional legal doctrines, regulatory chill
operates through soft constraints embedded in the
logic of global legal pluralism. States party to IITs are
no longer the sole interpreters of what constitutes
legitimate public policy. ISDS tribunals, composed of

arbitrators with varying interpretations of treaty
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language, possess the authority to determine whether
a measure constitutes indirect expropriation or
violates standards such as FET. This external
interpretive authority gives rise to legal uncertainty.
Given the often vague and broadly drafted provisions
of IITs, virtually any policy that negatively impacts an
investor’s profits can be framed as a potential
violation, creating a structural incentive for states to

adopt risk-averse postures.

This concern is not merely hypothetical. A growing
body of legal scholarship and political economy
research has documented instances where the threat
of ISDS has materially influenced state behavior. In
admitted that

proposed policies—such as environmental taxes,

some cases, governments have
pollution controls, or bans on hazardous substances —
were not pursued due to anticipated litigation. In
others, civil society actors have obtained access to
internal communications through freedom of
information requests, revealing that state agencies
often modify policy proposals after receiving legal

advice referencing investment treaty obligations.

The influence of regulatory chill is amplified by
asymmetric legal capacities among states. Wealthier
states with strong legal infrastructures and dedicated
international law units may possess the capacity to
resist investor pressure or mount credible defenses in
arbitration. They may also have the political
autonomy to enact controversial regulations and
absorb reputational or financial costs. In contrast,
lower- and middle-income countries may lack the
necessary legal expertise or financial resilience to take
the risk. For such states, a single ISDS award—
sometimes in the hundreds of millions of dollars —can
represent a significant portion of the national budget,
discouraging not only the law in question but broader
regulatory experimentation. The result is a
hierarchical chilling effect, where the freedom to
regulate becomes a function of national wealth and
legal strength, raising about

concerns global

inequality in environmental and social protection.

Regulatory chill is particularly pronounced in areas of
environmental and social regulation, where policies

are often both politically sensitive and economically
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disruptive. Climate change mitigation efforts, for
example, frequently entail phasing out fossil fuels,
introducing carbon pricing, or banning certain
industrial practices—all of which may affect the
profitability of foreign investors in energy, mining,
and agriculture. Similar concerns apply to public
health policies such as tobacco control, sugar taxes,
and chemical bans. These regulations often follow a
precautionary logic, where scientific certainty is
incomplete but the risks to human or ecological health
justify regulatory intervention. In such cases,
governments that fear ISDS liability may be reluctant
to act without overwhelming evidence, even when
such caution contradicts established principles of risk

governance.

Theoretical scholars such as Kyla Tienhaara have
argued that regulatory chill is not simply a legal
reaction but a political-economic dynamic. It reflects
the structural imbalance between private investor
rights and public regulatory functions in a globalized
economy. By privileging investor expectations over
sovereign policy discretion, ISDS mechanisms
introduce a form of transnational veto power that
operates outside of domestic democratic oversight.
This has implications for theories of state autonomy,
international  legal fragmentation, and the

privatization of regulatory space.

While the concept of regulatory chill has gained
traction in academic circles, it remains contested.
Critics argue that it is difficult to empirically verify
chilling effects since policy non-decisions are often
undocumented or attributable to multiple causes.
Some suggest that governments may invoke the risk
of ISDS opportunistically to justify regulatory inaction
they already favor for political reasons. Others
highlight cases where robust regulations have been
enacted despite legal threats, indicating that states
can, and do, resist investor pressure. These critiques
point to the need for a more nuanced understanding
of when, how, and under what conditions regulatory

chill emerges.

To that end, scholars have proposed various
typologies of chill. For example, Schram et al. (2018)
distinguish between

anticipatory chill (where

regulation is preemptively avoided), responsive chill
(where enacted policies are retracted or weakened
after challenge), and systemic chill (where entire
regulatory cultures shift toward legal defensiveness).
These distinctions are crucial for developing a
granular understanding of the phenomenon and for
crafting institutional safeguards that preserve policy
space. Whether chill is the result of isolated legal
advice or an embedded administrative culture of risk
aversion matters significantly for both diagnosis and

remedy.

The strategic use of ISDS by investors adds another
layer of complexity. Corporations increasingly rely on
treaty shopping, restructuring their corporate form to
gain access to more favorable BIT protections. This
practice, while legally permissible, extends ISDS
coverage and multiplies the opportunities for strategic
arbitration. Moreover, law firms specializing in ISDS
litigation often operate on a contingency fee basis,
providing investors with legal firepower at minimal
upfront cost. The expansion of third-party funding
further fueled this
ecosystem, creating a speculative legal market that
faced by

mechanisms has litigation

reinforces the chilling environment

regulators.

Civil society organizations, legal reform coalitions,
and some governments have begun to respond.
Proposals include narrowing treaty language,
excluding sensitive policy areas such as public health
and environment from ISDS coverage, and
transitioning to state-to-state dispute resolution
models. Some states have terminated or renegotiated
their investment treaties, while others have
introduced domestic legal reforms to insulate
regulatory agencies from external investor influence.
These countermeasures, though promising, face
challenges. Renegotiation is often politically costly
and diplomatically complex. Legal uncertainty
remains due to overlapping treaty obligations and
legacy clauses that extend investor protections years

after treaty termination.

This paper aims to contribute to these debates by
synthesizing existing legal, political, and normative

analyses of regulatory chill. It does not claim to
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provide original empirical data but seeks instead to
trace the conceptual contours and implications of chill
in the context of environmental and social governance.
It brings together legal interpretations, scholarly
models, and real-world

cases to develop a

comprehensive account of how international
investment treaties shape regulatory choices. Through
this analysis, the paper highlights the structural
tensions between global economic integration and
national regulatory autonomy, and the growing need
for institutional designs that prioritize public interest

over private profit.
2. Mechanisms and Evidence of Regulatory Chill

Regulatory chill describes the strategic or anticipatory
withdrawal, delay, or dilution of public interest
regulation in response to actual or perceived threats
under international investment treaties, particularly
those containing investor-state dispute settlement
(ISDS) mechanisms. The chilling effect arises not
necessarily from legal defeat in arbitration but from
the broader deterrent power that the threat of investor
claims exerts on state behavior. As international
investment law evolved into a dense and powerful
global regime, the architecture of legal risk assessment
began to shape not only how states regulate but

whether they regulate at all.

One principal mechanism through which chill is
produced is preemptive legal risk aversion. This
occurs during the early stages of the policymaking
process, when government agencies or legal
departments advise regulatory bodies to alter or
abandon proposed measures to avoid triggering
arbitration. Kyla Tienhaara explains that this dynamic
reflects a structural conflict between economic
liberalization and environmental governance, where
the mere existence of ISDS mechanisms encourages
governments to err on the side of inaction when
proposed laws might conflict with investor
expectations (“Regulatory chill and the threat of
arbitration,” 2011, SSRN). In her view, chill emerges as
a governance norm, not a legal anomaly, especially in
countries whose economies rely heavily on FDI and
who face elevated legal vulnerability under existing

investment agreements.
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In a similar vein, Berge and Berger’s empirical
research uses cross-national environmental policy
data to trace the correlation between BIT exposure and
regulatory behavior. Their study finds that states with
higher densities of BITs and ISDS clauses are
significantly less likely to adopt strong environmental
regulations (“Does Investor-State Dispute Settlement
Lead to Regulatory Chill?”, 2019, PEIO). These
findings suggest that chill is not a phenomenon
confined to isolated cases but one embedded in the
policy
governance. The authors highlight that this pattern

broader infrastructure of investment

holds even when controlling for economic
development and political regime type, meaning that
both authoritarian and democratic states tend to
recalibrate regulation when the risk of legal challenge

increases.

A second mechanism is what some scholars refer to as
responsive chill—the decision to retract or modify
laws following direct investor action or arbitration
threats. While this form of chill may be more visible,
its evidentiary burden is also higher. Policymakers
rarely admit publicly that a regulatory rollback was
motivated by legal pressure. However, documents
disclosed through freedom of information laws, as
well as interviews conducted by legal scholars and
journalists, have revealed instances where investment
arbitration was explicitly cited as a risk in internal

memos that recommended regulatory withdrawal.

Coté (2014) examined this phenomenon through a
detailed case study of Canada’s health, safety, and
environmental policymaking under NAFTA. In her
doctoral thesis “A Chilling Effect?”, she provides
qualitative evidence from interviews with Canadian
public officials and policy advisors. These testimonies
show that ISDS exposure had become internalized
across regulatory departments. Proposals related to
pharmaceutical labeling, chemical regulation, and
fracking were subjected to intensive legal review, and
in some cases diluted or shelved based on the
perceived risk of arbitration. What makes C6té’s study
especially revealing is its focus on a country with high
institutional capacity. If regulatory chill is measurable

even in Canada, a G7 state with deep legal resources,
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the implications for countries with fewer institutional

protections are more severe.

A third and critical mechanism is the asymmetry in

ISDS exposure, which has been extensively
documented by Hagemann (2023) in his comparative
analysis of regulatory chill across the Global North
and South. His research, “The North-South Divide of
Regulatory Chill,” highlights that

countries experience a disproportionately higher

developing

number of ISDS claims targeting public welfare laws
and are less likely to proceed with proposed
regulations once a dispute is initiated. In contrast,
wealthier countries have broader fiscal and
administrative buffers, allowing them to defend or
absorb ISDS-related costs more effectively. This
creates a stratified global regulatory landscape, where
the very countries most in need of assertive
environmental and social protections are structurally
discouraged from implementing them. The result is a
chilling asymmetry: developing countries are locked
in a state of regulatory risk minimization, often

choosing policy inertia over reform.

The cumulative evidence supports the conclusion that
regulatory chill is not simply a rhetorical device but a
material force in international economic law. Its
existence is

sustained by multiple mutually

reinforcing dynamics: the unpredictability of
arbitration rulings, the expansive interpretation of
vague treaty standards, and the growing presence of
aggressive legal firms and third-party funders who
actively scout for ISDS opportunities. Chill also stems
from norm diffusion, where one state’s costly legal
defeat becomes a warning to others. For instance,
high-profile cases such as Philip Morris v. Uruguay or
Vattenfall v. Germany created widespread awareness
among state regulators of the risks involved in
pursuing health or climate policies that could affect
foreign investors. Even when states win such cases,
the financial and political costs involved often serve as

deterrents in subsequent policy cycles.

Tienhaara’s work underscores this institutionalization
of chill. In her 2018 article “Regulatory Chill in a
Warming World,” she argues that ISDS systems serve

as externalized veto points that constrain states from

pursuing ambitious environmental policies. These

veto points function irrespective of whether
arbitration occurs. The decision-making process itself
becomes captured by legal risk logic. As governments
conduct cost-benefit analyses, the specter of a multi-
million-dollar arbitration claim frequently outweighs
the social or ecological benefits of regulation. This has
been especially true for climate-related policies such
as feed-in tariffs, carbon taxes, and coal phase-outs,
many of which have been challenged or weakened in

jurisdictions anticipating or facing investor litigation.

The methodological challenge in documenting
regulatory chill lies in its invisibility. Because it deals
with counterfactuals—what might have been
regulated but wasn’t—it resists traditional legal
analysis. Scholars have responded to this by
developing conceptual typologies and leveraging
mixed methods. For instance, Coté combines policy
document analysis with elite interviews to reveal the
procedural influence of ISDS threats. Berge and Berger
use statistical modeling to isolate treaty effects across
national contexts. Tienhaara combines political
economy frameworks with interpretive analysis of
arbitration decisions and treaty language to trace the

diffusion of chilling norms.

Although some critics argue that the empirical basis of
regulatory chill remains inconclusive, this skepticism
often underestimates the power of governance by
anticipation. Unlike traditional forms of legal
coercion, regulatory chill operates through what
Tienhaara calls “anticipatory obedience,” where state
actors proactively censor themselves to align with
what they think arbitrators might accept. This form of
governance—neither fully juridical nor fully
political —reshapes the very terrain of public

authority.

Some scholars contend that states can and do resist
chilling pressures. They point to examples where
ambitious regulations were enacted despite legal
threats, such as plain packaging laws or climate
transition policies in the EU. These counterexamples
highlight the importance of institutional capacity,
legal literacy, and political will in mitigating chill.

However, the existence of resistance does not disprove
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chill; it merely illustrates that chill is contingent, not
absolute. The presence of outliers strengthens rather
than weakens the argument that ISDS provisions

create disincentives to regulate.

The mechanisms of chill must also be situated within

broader patterns of legal fragmentation and

transnational regulatory governance. Investment
treaties increasingly intersect with other areas of
international law, including human rights, trade, and
climate regimes. This intersectionality complicates the
legal landscape for policymakers and amplifies the
risks of unintended liability. For example, a regulation
passed in accordance with a state’s obligations under
the Paris Agreement may still trigger arbitration
under a BIT. Without clear hierarchies between legal
regimes, states must navigate a legal minefield where
public interest objectives do not necessarily shield

them from investor claims.

Regulatory chill functions as a systemic constraint that
is legally plausible, politically consequential, and
empirically traceable. The mechanisms are varied but
consistent: legal risk aversion, responsive rollback,
asymmetric exposure, and governance through
anticipation. Scholars have demonstrated that ISDS,
far from being a neutral dispute resolution
mechanism, alters the incentive structures and
institutional cultures of policymaking. The evidence is
cumulative, cross-jurisdictional, and increasingly

difficult to ignore.
3. Health, Safety, and Environment

Case-based evidence provides the most vivid
demonstration of how investment treaties and ISDS
mechanisms can inhibit, distort, or reverse the
development of health, safety, and environmental
(HSE) regulation. Regulatory chill, as it unfolds in
these contexts, is not confined to abstract legal theory
or indirect institutional inference. It is visible in policy
paralysis, in the wording of regulatory rollbacks, in
the minutes of interdepartmental meetings, and in the
apprehensive posture adopted by state actors when
confronted with multinational corporations invoking
treaty rights. This section explores how ISDS-driven
functions

deterrence in both developed and
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developing legal systems by analyzing a series of

emblematic cases and scholarly findings.

Céline Coté’s (2014) empirical work on Canada
remains one of the most detailed accounts of
regulatory chill in the HSE field. In her dissertation A
Chilling Effect?, she documents how Canadian
policymakers responded to ISDS exposure under
NAFTA. Through interviews with public servants and
access to internal policy communications, Coté
identifies a persistent legal consciousness among
regulators who, even in the absence of actual disputes,
treated ISDS risks as central to policy feasibility. This
translated into hesitancy across multiple HSE
domains including pesticide restrictions, tobacco
control, and toxic substance bans. Regulations were
often either significantly =~ weakened during
interdepartmental vetting or delayed until legal
consultations confirmed they posed no “excessive”
risk of investor challenge. In some cases, more
protective regulations were explicitly rejected in favor
of compromise versions that balanced “investment
compatibility” with public health priorities. Her
findings show that ISDS does not merely alter policy
outcomes but restructures internal policy processes in
ways that favor legal defensiveness over regulatory
ambition (C6té, 2014).

The Lone Pine v. Canada case, initiated in 2013,
illustrates the deterrent power of even pending
arbitration. The claim arose when Lone Pine
Resources, a U.S.-incorporated company, launched an
ISDS suit under NAFTA seeking $250 million in
damages. The suit challenged Quebec’s moratorium
on hydraulic fracturing beneath the St. Lawrence
River, a ban grounded in environmental precaution
rather than demonstrated harm. Although the
arbitration had not been resolved for several years, its
chilling effects emerged almost immediately.
Policymakers in other Canadian provinces began re-
evaluating their plans to introduce similar fracking
restrictions. According to environmental law scholars,
including Kyla Tienhaara, the case created a policy
environment where environmental conservation was
subjected to foreign investment vetting before

domestic public interest (Tienhaara, 2018).
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In Europe, the Vattenfall v. Germany disputes remain
among the most cited examples of ISDS-induced
regulatory chill in environmental governance. The
first Vattenfall case, launched in 2009 under the
Energy Charter Treaty, contested water quality
standards imposed by the Hamburg government on a
proposed coal-fired power plant. The company
claimed the measures were disproportionate and
violated protections under international law. The
dispute was eventually settled, but only after German
authorities agreed to lower environmental standards
for the

environmental rules to avoid arbitration laid the

project. This direct modification of
groundwork for a more general hesitancy in future
regulation of industrial projects. In the second case
(2012), Vattenfall challenged Germany’s decision to
accelerate its nuclear phase-out following the
Fukushima disaster. The Swedish energy giant sought
€4.7 billion in damages for lost profits. The case, again
brought under the Energy Charter Treaty,
demonstrated that even democratically justified and
broadly supported environmental decisions were
vulnerable to private challenge. Policy analysts have
since identified a perceptible slowdown in Germany’s
energy transition deliberations where legal risk
assessment increasingly features alongside political

and technical feasibility.

In the Philip Morris v. Uruguay arbitration, the ISDS
regime collided head-on with national health policy.
Philip Morris brought its claim under the Switzerland-
Uruguay Bilateral Investment Treaty, challenging
Uruguay’s tobacco control regulations, particularly its
mandate for graphic health warnings and its “single
presentation” rule that restricted tobacco branding.
The company argued that these measures constituted
indirect expropriation and violated its intellectual
property rights. Uruguay, a middle-income country
with limited litigation capacity, found itself defending
its right to regulate tobacco under intense
international scrutiny. Although the state ultimately
won the arbitration at the International Centre for
Settlement of Investment Disputes (ICSID), the case
consumed significant financial resources and years of
diplomatic and legal effort. Tienhaara points out that

the victory, while important symbolically, may still

produce a chilling effect elsewhere. Countries with
similar aspirations in tobacco control might be
deterred from adopting strong measures, not because
they anticipate losing an arbitration but because the
cost and complexity of the process appear prohibitive
(Tienhaara, 2018).

The issue of fiscal asymmetry becomes especially stark
in the Global South. Research by Federica Menghini
(2023) examines how countries such as Ecuador and
Argentina have responded to environmental disputes
under international investment agreements. In
Ecuador, for example, bans on mining and oil
exploration in ecologically sensitive regions were
reversed or renegotiated in direct response to legal
threats from multinational investors. In some cases,
the government invoked investor-state obligations in
communications to justify policy shifts to domestic
audiences. In Argentina, legal concerns over potential
ISDS liability have influenced not only extractive
industry regulation but also broader land use and
conservation planning. These shifts occurred despite
widespread public support for environmental
protection, illustrating how ISDS mechanisms can act
as a brake on democratic will when investment
treaties tip the balance of legal risk toward foreign

investors (Menghini, 2023).

Regulatory chill in the HSE sector has several
distinguishing features. It often targets precisely those
regulations grounded in the precautionary principle.
Governments may wish to act before definitive
scientific consensus emerges, particularly in areas
such as chemical exposure, air pollution, or novel
environmental threats. Investment treaties, however,
impose evidentiary thresholds and legal standards—
such as “necessity” or “proportionality” —that work
against such anticipatory governance. The result is a
stifling of regulatory creativity in the face of emerging
risks. Legal departments within environmental
ministries may pre-emptively advise against
proposed bans, citing prior cases as negative

precedent.

One of the less discussed dimensions of regulatory
chill is how it reshapes inter-ministerial dynamics.
Health and often find

environment agencies
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themselves subordinated to trade or foreign affairs
ministries that are more attuned to the economic
implications of ISDS exposure. In some states,
investment promotion agencies gain de facto veto
power over public interest proposals. Internal risk
assessment becomes a legalistic rather than scientific
process, privileging commercial predictability over

long-term public benefit.

Chill also discourages legal experimentation and
normative innovation. Jurisdictions with progressive
aspirations may decide to delay or abandon
pathbreaking regulation out of concern that it could
trigger arbitration and become a global test case. This
is especially relevant in transboundary regulatory
areas such as climate change mitigation, deforestation,
and biodiversity conservation, where bold initiatives

are often needed but legally risky.

The ISDS system, as currently structured, grants
foreign investors preferential access to international
legal remedies not available to domestic actors. This

creates a two-tiered regulatory regime where

multinational corporations state

that

can discipline

behavior in ways local communities or

environmental NGOs cannot. This legal privilege,
coupled with aggressive ISDS litigation strategies,
consolidates a system of indirect veto power over state

regulation.

Case studies from Canada, Germany, Uruguay, and
Ecuador illustrate that ISDS does not require tribunal
rulings to generate real regulatory consequences. The
mere presence of ISDS mechanisms within investment
treaties can condition the policymaking environment,
foster bureaucratic caution, and disincentivize the
pursuit of innovative public health and environmental
strategies. When viewed in aggregate, these dynamics
reveal a coherent pattern. Health, safety, and
environmental regulation, especially when it involves
limiting or transforming market access for powerful
the

infrastructure of international investment protection.

investors, becomes constrained by legal
The regulatory space available to states is narrowed
not by explicit prohibition, but by procedural risk,

fiscal threat, and anticipatory compliance.

4. Global Patterns and Evidence of Regulatory Chill

ISDS Claims vs. Environmental Laws Enacted (1995-2020)
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Figure 1. ISDS Claims Vs. Environmental Laws Enacted (1995 - 2020)

Figure 1 illustrates a striking inverse correlation

between the frequency of ISDS claims and the global
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enactment rate of new environmental laws from 1995
to 2020. In 1995, the annual count of new ISDS cases
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was negligible, while global environmental legislation
expanded steadily. Around 2005, this trend began to
diverge. The cumulative number of ISDS filings
accelerated sharply, exceeding 600 by 2020, while the
enactment of environmental legislation declined in
both absolute and relative terms. While causation
cannot be established solely through visual trend
alignment, this pattern aligns with a growing body of
empirical research that links increased exposure to
investment arbitration with diminished regulatory

ambition.

Tienhaara (2018) argues that ISDS serves as an

externalized veto point that restructures how
governments prioritize environmental and public
interest regulation. This form of governance does not
rely on explicit arbitration outcomes. It functions
through anticipatory compliance and policy pre-
selection, as legal departments routinely screen new
proposals for ISDS vulnerability. The observable
decline in environmental legislation after 2005

coincides with several highly publicized disputes that

brought investor-state litigation to the forefront of
both domestic politics and international policy
discourse. These include Metalclad v. Mexico, Vattenfall
v. Germany, and Philip Morris v. Uruguay. Each case,
while context-specific, introduced a broader climate of
risk aversion, particularly in middle- and lower-
income countries seeking to avoid reputational

damage or financial liability.

Berge and Berger (2019) confirm this trend using a
cross-national dataset that controls for GDP, political
regime type, and treaty ratification density. Their
analysis found that higher exposure to investment
treaties with ISDS clauses is statistically associated
with weaker environmental policy trajectories. This
effect is amplified in countries with lower legal
capacity or institutional robustness. The empirical
significance of these findings lies in their
generalizability. Rather than attributing chill to
isolated incidents, their work shows it to be a systemic
phenomenon embedded in the global investment

governance regime (Berge & Berger, 2019).

Table 1. Notable ISDS Cases Involving Environmental or Social Regulation

Case Name Country Policy Targeted Outcome Treaty Invoked
Metalclad v. Mexico Mexico Environmental permit $15.6M award NAFTA

Vattenfall v. Germany I Germany Water pollution controls €1.4B compensation drop Energy Charter Treaty
Philip Morris v. Uruguay Uruguay Tobacco control laws Uruguay won Switzerland-Uruguay BIT
Lone Pine v. Canada Canada Hydraulic fracturing ban Pending NAFTA

Sources: ICSID database; Tienhaara (2018).

Table 1 complements the global pattern by providing
specific examples of disputes that resulted in either
policy

transnational

retraction, legislative = weakening, or

deterrence effects. For instance,
Metalclad v. Mexico established an early precedent
under NAFTA where municipal denial of a hazardous
waste permit was deemed an indirect expropriation.
The outcome—an award of over $15 million—

signaled that even subnational regulatory actions

could be scrutinized under international law, creating

pressure on decentralized policymaking structures.

In Vattenfall v. Germany I, the company challenged
environmental restrictions on a coal-fired power
plant. The case was settled, but only after Hamburg
agreed to relax water quality standards. Van Harten
and Scott (2019) argue this case demonstrates the
regulatory recalibration that occurs when ISDS
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functions as a tool of legal leverage rather than final
adjudication. The second Vattenfall dispute, involving
Germany’s nuclear phase-out, reinforced this point by
showing how large compensation claims (€4.7 billion)
could deter future legislative ambition in the energy
sector (Van Harten & Scott, 2019).

The Philip Morris v. Uruguay case, while resulting in a
legal victory for the state, illustrates the paradox of
success in the ISDS arena. Uruguay’s defense of its
tobacco packaging laws required significant
international legal support, including assistance from
WHO and external pro bono counsel. Tienhaara
emphasizes that the protracted nature of the
arbitration created indirect chilling effects, as other
states with similar tobacco control goals expressed
hesitation due to the financial burden of a possible

challenge (Tienhaara, 2018).

Lone Pine v. Canada, arising from a fracking ban in
Quebec, never reached a final decision. Yet legal
scholars like Coté (2014) and Tienhaara (2018) note
that the case contributed to a broader reluctance
among Canadian provinces to pursue aggressive
environmental reforms related to fossil fuel extraction.
The pending status of the case prolonged legal
uncertainty and became a reference point in internal
governmental discussions across Canada, further

embedding caution into regulatory deliberations.

Menghini (2023) identifies a similar pattern in
Ecuador and Argentina. In both countries, proposed
bans on oil exploration or mining in ecologically
sensitive zones were abandoned following formal
investor claims or informal warnings. In Argentina,
fear of renewed arbitration following the country’s
economic crisis led to deregulation in sectors
previously subject to environmental restrictions.
These decisions were not always acknowledged
publicly as being driven by ISDS threats, but internal
documents and legislative patterns point toward a
clear policy trajectory defined by legal avoidance
(Menghini, 2023).

The cumulative evidence from Figure 1 and Table 1
reveals that ISDS mechanisms exert a dual influence.
At the macro level, they correlate with a decline in

environmental regulatory activity. At the micro level,
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they influence the content and timing of specific
policies through both preemptive and reactive
chilling. This effect does not depend on whether a
state wins or loses a case. The litigation process itself —
costly, uncertain, and

reputationally risky —is

sufficient to produce restraint.

The chilling effect operates through at least three
modalities: anticipatory legal screening of proposed
laws, administrative withdrawal of politically
sensitive policies, and delayed legislative processes
resulting from legal consultations. Van Harten (2020)
argues that the ISDS system grants foreign investors a
form of “asymmetric adjudicative access” that
amplifies their influence in regulatory matters beyond
domestic

what is available to

stakeholders (Van Harten, 2020).

institutionally

Schill and other legal theorists highlight how the
fragmentation of international law exacerbates this
effect. When investment treaties intersect with climate
obligations or human rights law, regulatory decisions
face multiple, often contradictory, legal demands.
Governments must therefore navigate a fragmented
normative landscape where ISDS mechanisms often
dominate due to their binding enforceability and

financial consequences (Schill, 2023).

The temporal and geopolitical dimensions of
regulatory chill also deserve attention. The post-2010
surge in ISDS filings coincides with a global push for
climate action under the Paris Agreement. Many of the
policies required to meet climate targets—carbon
pricing, fossil fuel phase-outs, green industrial
standards—conflict =~ with  existing  investor
expectations protected by investment treaties signed
decades earlier. As such, ISDS risks are not merely
incidental to environmental lawmaking; they are
central to the strategic calculus that determines

whether such laws are initiated at all.

The chilling impact is especially profound in
developing countries, where the financial and
institutional resources required to manage arbitration
are less available. Berge and Berger (2020) note that
countries with low administrative capacity are more

likely to experience procedural and substantive chill
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due to their inability to absorb arbitration risk or

mount effective legal defenses (Berge & Berger, 2020).

In conclusion, the convergence of global ISDS
escalation and the contraction of environmental
legislative activity —as captured by Figure 1 —and the
detailed consequences of investor disputes outlined in
Table 1—together depict a world where investment
law constrains regulatory sovereignty. These
mechanisms are not uniform or universal, but they are
widespread, structurally embedded, and increasingly

visible across jurisdictions and sectors.
5. Conclusion

At the intersection of global capital flows and

sovereign governance, international investment
treaties represent a profound experiment in legal
globalization. Framed as tools to attract foreign direct
investment and reduce political risk, these treaties
have evolved into a transnational legal infrastructure
with coercive implications for state regulation. The
core dilemma exposed throughout this paper is not
whether investment protection is desirable but how
the legal architecture intended to secure it has
functioned to reshape—and often restrain—state
authority over matters of public interest. The
phenomenon of regulatory chill is not an unintended
side-effect of treaty design; it is an embedded
consequence of privileging private investor rights in a
regime lacking counterbalancing obligations or

accountability mechanisms.

Regulatory chill manifests when the possibility of
ISDS litigation distorts policy agendas, delays
legislative initiatives, or prompts governments to
abandon or weaken proposed regulations. This

anticipatory behavior does not require the filing of a

formal claim. Legal risk assessment becomes
internalized within bureaucratic cultures, often
preempting democratic deliberation and

subordinating public values to the calculus of
arbitration vulnerability. Even in states with
substantial legal capacity, the threat of costly awards,
reputational damage, or political controversy imposes
a chilling effect that reverberates through ministries,

parliaments, and regulatory agencies. Where laws are

passed, they may be stripped of their transformative
potential. Where reform is needed, it is postponed or

indefinitely deferred.

The environmental, health, and social sectors are
particularly vulnerable to these pressures. Regulatory
chill in these domains arises precisely because they
intersect with contested political terrain and
frequently impose costs on transnational capital.
Climate change mitigation policies, fossil fuel phase-
outs, tobacco control, water quality standards,
deforestation restrictions, and hazardous waste
bans—all lie at the frontline of 21st-century public
interest governance and are inherently disruptive to
established These

disruptions are often framed as indirect expropriation

investment  expectations.
or violations of “fair and equitable treatment” in
investor-state arbitration proceedings. The doctrinal
ambiguity of these terms, paired with their expansive
interpretation by arbitral tribunals, has given rise to a
system where policy discretion is legally constrained

in favor of investor certainty.

The burden of regulatory chill falls disproportionately
on states least able to absorb its consequences.
Developing countries, already constrained by debt
obligations, political volatility, and economic
dependence, face a unique vulnerability to ISDS
mechanisms. The mere prospect of litigation can
divert limited fiscal resources, deter needed reforms,
and embolden domestic elites aligned with investor
interests. These countries operate within a double
asymmetry: they are structurally dependent on
foreign capital and simultaneously constrained in
how they can govern it. The result is a regime of
passive compliance, where sovereignty is maintained
in name but hollowed in practice. Efforts to address
climate injustice, biodiversity loss, and social
inequality are tempered not only by material

constraints but by juridical anxiety.

Even in advanced economies, the shadow of ISDS can
mute environmental ambition. The political costs of
arbitration —media scrutiny, political opposition, and
investor lobbying—combine with fiscal exposure to
inhibit progressive legislation. Cases such as Vattenfall

v. Germany and Lone Pine v. Canada demonstrate that
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regulatory chill transcends North-South divisions.
While legal resilience may buffer richer states, it does
not neutralize the chilling effect. Instead, it produces
subtler forms of deterrence: diluted policy goals,
increased procedural hurdles, and risk-averse legal
vetting that sanitize legislative innovation. Regulatory
reform is thus not aborted outright but neutered

through legal moderation.

This dynamic raises foundational questions about

democratic legitimacy and institutional
accountability. Public interest laws—often grounded
in electoral mandates, constitutional principles, or
international  environmental = commitments—are
subordinated to a private adjudicatory system
designed with minimal transparency, limited
appellate review, and no public participation.
Arbitration panels are composed of elite commercial
lawyers, frequently cycling between roles as
advocates and adjudicators, with no institutional
obligation to consider broader societal interests. The
legitimacy of these mechanisms is thus structurally
undermined by their insulation from democratic
oversight and their reproduction of asymmetrical

power relations between capital and community.

In response, a global discourse of treaty reform has
begun to emerge. Civil society groups, legal scholars,
environmental advocates, and some states have
proposed an array of responses to mitigate or reverse
regulatory chill. One of the most widely endorsed
proposals is the inclusion of robust carve-outs for
public  interest  regulation, specifically  for
environmental, health, and social policies. These
carve-outs aim to protect legitimate regulation from
being challenged under ISDS or to limit the scope of
tribunal jurisdiction in these areas. Some treaties have
already incorporated such provisions, including the
Comprehensive Economic and Trade Agreement
(CETA) and elements of the Regional Comprehensive
(RCEP), though the

effectiveness of these clauses remains debatable

Economic  Partnership

without binding enforcement mechanisms.

Another reform avenue is procedural transformation.
Proposals to replace investor-state arbitration with a

multilateral investment court, to introduce appellate
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mechanisms, or to require transparency and third-
party participation in hearings are gaining traction in
international legal forums. These reforms seek to re-
legitimize dispute resolution by aligning it with public
law values. However, procedural adjustments alone
may not fully address the structural imbalance at the
heart of the system. Without altering substantive
standards such as “legitimate expectations” or
“minimum standard of treatment,” arbitration will
continue to serve as a barrier to ambitious regulatory

action.

More radical reform proposals involve the wholesale
exclusion of ISDS from investment treaties. Countries
like South Africa, India, and Indonesia have either
withdrawn from or renegotiated several of their
treaties to eliminate ISDS mechanisms. These states
have articulated a vision of investment governance
grounded in domestic courts, balanced obligations,
and developmental priorities. This approach reflects a
broader attempt to reclaim regulatory autonomy and
to insulate public policy from private adjudication. It
also challenges the normative assumption that
investor protection must be prioritized over all other

state functions.

Treaty renegotiation is, however, politically complex.
Power asymmetries in trade negotiations, investor
lobbying, and fears of reputational loss all inhibit
states from wunilaterally withdrawing from ISDS
regimes. Legal path dependencies also entrench the
existing system, as many treaties contain survival
clauses that prolong protections even after
termination. Multilateral solutions remain slow and
contested, with divergent views on the appropriate

balance between investor rights and state obligations.

Yet reform, while difficult, is both necessary and
possible. The climate crisis, biodiversity collapse,
rising inequality, and pandemic threats all demand
robust and adaptive public policy. Regulatory chill
cannot be tolerated as a permanent feature of
economic governance. States must be able to legislate
in the public interest without the looming specter of
arbitration. This is not merely a legal imperative but a

normative one. The future of global investment law
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must be grounded in democratic accountability,

ecological sustainability, and social justice.

Rebalancing the global investment regime requires
not only institutional innovation but conceptual
clarity. The very idea of investment must be
redefined —not merely as the protection of capital
flows, but as the mutual advancement of public and
private interests. Investments that undermine
environmental integrity, public health, or human
rights cannot be treated as neutral economic assets.
They must be subject to regulation, accountability,
and withdrawal where necessary. States, acting
collectively and through domestic renewal, must

reaffirm their role as custodians of the public good.

In this light, regulatory chill is not only a legal
challenge but a symptom of a deeper epistemological
and political crisis. It reveals the limits of a governance
model that treats markets as external to, rather than
embedded within,

underscores the need for a new paradigm where law

democratic institutions. It
serves society, not the reverse. This transformation
will not occur through technical reform alone. It
requires a shift in the moral economy of global law,

where justice, equality, and sustainability replace
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